Navigation (Vessel Speed) Bylaw 2009

Statement of Proposal

Summary of Information

Marlborough District Council is seeking feedback on its proposed Navigation (Vessel Speed) Bylaw 2009.
Council has reviewed its Navigation Bylaws in accordance with the Local Government Act 2002 and has
determined that the current Navigation Bylaw 2000 is the most appropriate method to address the safety
concerns expressed by Council and the public regarding the effect of fast ferries on waters of the
Marlborough Sounds. Council has drafted the proposed bylaw in accordance with Local Government Act
2002.

When the fast ferries were introduced in the mid 1990s concerns were expressed by residents and others that
they were causing adverse environmental effects, What were seen to be problems then became the subject
of proceedings before the Planning Tribunal. These proceedings resulted in the Planning Tribunal holding
that the evidence available then did not justify any interference with the activities of the fast ferries. The
consideration of the Planning Tribunal was directed at environmental issues under the Resource
Management Act 1991 and was not directed at safety issues which were not argued before the Tribunal.

Council commissioned a risk assessment from Risk & Reliability Associates (R2A) and on 3 February 2000
the resulting report was presented by its authors to a meeting of Council over a period of some hours. In
summary the report indicated that the fast ferries were creating a new set of hazards. Council having taken
legal advice concluded it had to address the question of whether or not the introduction of a bylaw under
Section 684B of the Local Government Act 1974 was justified. Council felt that as a matter of public duty
given to it by Parliament it had to address the issues.

A full Statement of Proposal (including the draft bylaw) can be obtained by contacting Marlborough Disirict
Council on 03 520 7400, fax 03 520 7496, email to mdc@marlborough.goyt.nz, via Council’s website at
www.marlborgugh.govt.nz or by mail at PO Box 443, Blenheim 7240,

If you wish to make a submission on the proposed bylaw, please provide it in writing to at PO Box 443,
Blenheim 7240 or by fax to 03 520 7496 or by email to mike.porter @marlborough.govt.nz. Please include
your name and postal address, and daytime phone number so that we can acknowledge your submission, and
also please indicate in your submission if you wish to speak.

Submissions must be made to Council by Friday 27 March 2009. If you wish to speak to your submission,
the hearing date is proposed to be approximately three weeks after the closing date. You will be contacted
prior to the hearing date to arrange a time to speak.
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Statement of Proposal

Introduction

The Marlborough District Council has reviewed its Navigation Bylaws in accordance with the Local
Government Act 2002 and has determined that the current Navigation Bylaw 2000 is the most appropriate
method to address the safety concerns expressed by Council and the public regarding the effect of fast
ferries on the waters of the Marlborough Sounds.

Section 684B of the Local Government Act 1974 (LGA 1974) provides for Council to make a bylaw for
navigation and safety in relation to waters within its region.

The Local Government Act 2002 (LGA 2002) requires that Council follows the special consultative
procedure in reviewing its bylaws and for any resulting amendment or proposed new bylaw. This Statement
of Proposal has been prepared in accordance with the requirements set out in section 86 of LGA 2002 for
the adoption of the special consultative procedure.

It includes:

. the reasons for the proposal

. consideration of whether a bylaw is the most appropriate way to address the perceived problem
U whether the proposed bylaw is the most appropriate form of bylaw

. implications under the New Zealand Bill of Rights Act 1990
. a draft of the proposed Navigation (Vessel Speed) Bylaw 2009.

Reason for proposal

When the fast ferries were introduced in the mid 1990s concerns were expressed by residents and others that
they were causing adverse environmental effects. What were seen to be problems then became the subject
of proceedings before the Planning Tribunal. These proceedings resulted in the Planning Tribunal holding
that the evidence available then did not justify any interference with the activities of the fast ferries. The
consideration of the Planning Tribunal was directed at environmental issues under the Resource
Management Act 1991 and was not directed at safety issues which were not argued before the Tribunal.

Council commissioned a risk assessment from Risk & Reliability Associates (R2A) and on 3 February 2000
the resulting report was presented by its authors to a meeting of Council over a period of some hours. In
summary the report indicated that the fast ferries were creating a new set of hazards. Council having taken
legal advice concluded it had to address the question of whether or not the introduction of a bylaw under
Section 684B of the Local Government Act 1974 was justified. Council felt that as a matter of public duty
given to it by Parliament it had to address the issues.

Problem Definition

Based on information and concerns known to Councillors; Council staff and members of the public, the
problem has been identified as the need to address the safety concerns expressed by Council and the public
regarding the effect of fast ferries on the waters of the Marlborough Sounds.

Desired Ouicome

Based on the information provided and the nature of the problem, the desired outcome is the mitigation or
reduction of unsafe behaviour and potential risks within Marlborough’s waterways.
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Identification of practicable strategies

As part of its decision making process Council is required by LGA 2002 to identify and assess all
reasonably practicable strategies that could provide the desired solution. The following potential strategies
could address the perceived problem:

. Option 1: Do nothing - this is not considered to be acceptable as the bylaw must be reviewed under
section 158 of the Act.

. Option 2: Retaining the content of the existing bylaw — this is considered the best option.
. Option 3; Amending the existing bylaw — this is not considered to be the best option.

. Option 4: Revoking the existing bylaw — this is again seen as unacceptable as there is a demonstrated
requirement for a bylaw covering navigational safety issues.

Most appropriate form of bylaw

In drafting amendments to the bylaw, the council must determine whether the proposed amendment is the
most appropriate form. Council believes it has developed the most appropriate form of amendment to the
bylaw. In drafting, Council has considered the following issues:

Significance

Under LGA 2002 Council must consider the significance of an issue, decision or matter in accordance with
Council’s significance policy. The significance of an issue helps determine the extent of compliance with
the decision-making requirements.

Legal advice is that this particular decision is unlikely to be at the high end of the significance spectrum.
Staff’s analysis of this issue also supports this conclusion and consequently staff have determined that this
decision is not significant.

The views and preferences of the public

Council is bound to consider the views and preferences of persons likely to be effected by, or to have an
interest in the proposed amendments. Potentially every resident or visitor to the Marlborough Sounds will
be positively or negatively affected by the implementation of navigation bylaws.

Council’s evaluation to date identified that there is support for the use of navigation and safety bylaws.
Consultation and communication about the proposed amendments needs to provide opportunities for the
views and preferences of all persons likely to be affected to be captured in public consultation on the
proposed amendments

New Zealand Bili of Rights Act 1880

In addition to the considerations undertaken above, the proposed bylaw must meet the legal standards of
reasonableness, and cannot be inconsistent with the freedoms protected and affirmed in the New Zealand
Bill of Rights Act 1990, It is the view of staff, confirmed previously when the bylaw was introduced in
2000, that the bylaw does not give rise to any implications under the New Zealand Bill of Rights Act 1990.

Explanation of Bylaw Interpretation

Interpretations have been included to ensure ease and clarity of understanding relating to the conditions set
out in the proposed bylaw.

Public notices

Council must publicly notify the adoption of this bylaw under section 157 of LGA 2002.
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Fines for breach of bylaw

A fine is the only available penalty option for breach of bylaw under section 239. The court has a general
discretion to impose a fine up to the maximum amount of up to $20,000. Under LGA 1974 the maximum
penalty for breaches of bylaws was $500, with fines predominantly set within the range of $100-$200.
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Marlborough District Council

Navigation (Vessel Speed) Bylaw
2009

xx xxxxxxx 2009

This Bylaw is cited as being the Marlborough District Council
Navigation (Vessel Speed) Bylaw 2009.

This Bylaw comes into force at midnight on xxxxxxxx 2009.



1.00

1.01

Interpretation

In this Bylaw, the following words and expressions shall have
the following meanings assigned to them except where the

context otherwise requires:

Accredited Expert means an expert accredited by Council in
terms of clause 3.04 (d).

Automatic Location Communicator means a device that
complies with the appropriate standards and requirements
specified by Council and notified to the operators of vessels o

which this Bylaw applies.

Defined area means the area to which this Bylaw applies and

which is defined in Schedule One.

Council means the Marlborough District Council.

Harbourmaster means the person who from time to time holds
such office pursuant to appointment by Council and includes the

Deputy Harbourmaster.

Northern Entrance means the stretch of water which lies at the
entrance to Queen Charlotte Sound between the geographical
points known as Cape Jackson and Cape Koamaru.

Notified means conveyed in writing by delivery, post, facsimile

machine or email transmission.

Operator of any Vesse!l to which this Bylaw Applies means the
person who is for the time being responsible for the

management of such vessel.



2.00

2,01

3.00

3.01

3.02

Person who has control of any vessel means the Master in
relation to any vessel to which this Bylaw applies. The
expression includes any other person in charge of any such

vessel.

Speed means speed from point to point disregarding the

influences of tide, wind or any other such factors.
Tory Channel Entrance means the streich of water which lies at
the entrance to Tory Channel between the geographical poinis

known as West Head and East Head.

Vessel to which this Bylaw applies means any vessel of the type
referred to in Schedule One.

Control of Ship’s Speed

No person who has the control of any vessel to which this Bylaw

applies shall:

(a) Operate such vessel; or

(b) Allow such vessel to be operated

in the defined area at a speed in excess of eighteen (18) knots.

Permits to Exceed Speed

Notwithstanding anything in clause 2.01 of this Bylaw Council
may issue a permit in writing for any vessel to which this Bylaw
applies to exceed the speed limit specified in clause 2.01.

Any such permit issued in terms of clause 3.01 of this Bylaw



3.03

3.04

may contain such conditions, limitations or qualifications as
Council may specify in such permit. If any such permit issued in
terms of clause 3.01 of this Bylaw is issued for the purpose of
allowing vessel testing or ftrialling then such permit shall be
issued on the condition that such testing or frialling shali be for a
limited period and shall be on such terms and conditions as

Council may reasonably impose.

In considering whether or not to issue a permit to allow any
vessel to exceed the speed limit Council shall have regard to:

(a) Whether if the vessel were permitted to exceed the speed
limit the characteristics of its wake would be likely to be
outside those referred to in Schedule Two.

(o) Generally the characteristics of the wake likely to be
produced by such vessel in the defined area at speeds in
excess of the speed limit.

{c) Whether the purpose of the exemption is o allow vessel
testing or trialling in the defined area.
(d) Generally the likely effects on safety if the vessel were

permitied to exceed the speed limit.

For the purpose of considering whether or not to issue a permit
to allow any vessel to exceed the speed limit Council may:

(a) Establish a form of application; and
(b} Include in that form of application a requirement for an

applicant to submit to Council such technical information as
Council may require to enable the matters referred to in



4.00

4.01

4.02

clause 3.03 to be addressed.

(c) Require the applicant to have such technical information
independently reviewed by an accredited expert at the cost
of the applicant on the basis that the full report of the
accredited expert will be made available to Council and the

applicant.

(d) Give accreditation to such independent experts as Council
shall consider appropriate to enable any application for a
permit to allow any vessel to exceed the speed limit to be
independently evaluated.

Vessels Required to Carry and Operate Automatic Location

Communicators

Within sixty (60) days of the coming into effect of this Bylaw all
vessels to which this Bylaw applies shall carry on board and
operate an automatic location communicator whenever such
vessel is within the defined area provided however that the
operator of any such vessel shall have received at least sixty
(60) days prior notification of this requirement.

Where a vessel is required to carry on board and operate an
automatic location communicator the person who has control of

such vessel shali:

(a) Ensure that an automatic location communicator is carried

on board the vessel in accordance with this Bylaw.

(b) Ensure that the automatic location communicator carried
on board the vessel transmits information in accordance
with standards and requirements specified by Council in
terms of this Bylaw and in accordance with the



5.00

5.01

5.02

5.03

manufacturer's specifications.

(c) Ensure that the automatic location communicator carried
on board the vessel operates continuously when the vessel
is within the area where such automatic location

communicator is required to be operated.

Exemptions From Automatic Location Communicators

Requirements

Notwithstanding anything in clause 4.01 of this Bylaw Council
may issue a permit in writing for any vessel to which this Bylaw
applies to be exempt from the requirements in clause 4.01.

Any such permit issued in terms of clause 5.01 of this Bylaw
may contain such conditions limitations or qualifications as

Council may specify in such permit.

In considering whether or not to issue a permit exempting any
vessel from the requirements in clause 4.01 Council shall have

regard to:

(a) Whether Council will be able to receive other than from any
such automatic location communicator information of a kind
which such automatic location communicator would give to

Council.

(b) Whether there are in place or will be in place binding and
effective arrangements between Council and the operator
of any vessel to which this Bylaw applies to ensure that
Council will receive on a continuing basis such information
as Council may require for enforcement purposes in
relation to this Bylaw.



5.04 For the purpose of considering whether or not to issue a permit

6.00

6.01

to exempt any vessel from the requirements in clause 4.01 of
this Bylaw Council may:

(a) Establish a form of application; and

(b) Include in that form of application a requirement for an
applicant to submit to Council such information as Council
may require to enable the matters referred to in clause 5.03

to be addressed.

Access to Ship’s Information

The person who has control of any vessel to which this Bylaw
applies or appearing at any time to the Harbourmaster to have
control of any such vessel shall upon the written request of the
Harbourmaster forthwith give access to the records of that
vessel to the Harbourmaster or the Harbourmaster's nominee to
enable the Harbourmaster or the Harbourmaster's nominee to
ascertain from such records to the extent that records contain

relevant information:

(a) The position of the vessel in or in relation to the defined

area at any point in time.
{b) The identity of the person or persons who had the control
of the vessel in or in relation to the defined area at any

point in time.

(c) The speed of the vessel in the defined area at any point in
time.

(d) The registered length and registered tonnage of the vessel.



7.00

7.01

7.02

8.00

8.01

8.02

(e} The speed capabilities of the vessel.

Defences

It shall be a defence to a prosecution for an offence against
these Bylaws if the Defendant proves on a balance of
probabilities that:

(a) The offence occurred as a result of a mechanical or
technical failure that could not have been avoided with

adequate maintenance; or

(b) The offence occurred as a result of or in response to an

emergency; and

(c) In the case of either (a) or (b) above the Defendant acted
reasonably in the circumstances.

An emergency for the purposes of this clause of this Bylaw shalll
be a situation where risk to human life or safety or to vessel

safety has arisen.

Penalties for Breach of Bylaws

Every person who commits a breach of this Bylaw is liable to a
fine not exceeding the maximum fine specified for breach of
Bylaws in the Local Government Act 1974,

Where there is a repetitive breach of this Bylaw Council may
apply to a Court of competent jurisdiction for an injunction to
restrain the further breach of the Bylaw by the person who has

committed the repetitive breach.



9.00

9.01

9.02

9.03

9.04

9.05

Fees and Charges

The operator of every vessel to which this Bylaw applies shall
pay to the Marlborough District Council the fees specified in
Schedule One in respect of each passage of any vessel into or
out of the Tory Channel entrance.

Subject to Council having issued an invoice to the operator in
respect of such fees, such fees shall be payable on a calendar
monthly basis and shall be paid within fourteen (14) days of the
completion of each calendar month.

An invoice issued by Council and specifying the number of
passages of any vessel for the calendar month in question shall
be prima facie evidence that such number of passages
occurred. Such prima facie evidence may be displaced by proof
on a balance of probabilities that a fewer number or a greater

number of passages occurred.

Council may from time to time by resolution set a fee or fees to
be applied in relation to every application for a permit fo allow
any vessel to exceed the speed limit under clause 3.00 and such
fee or fees shall be payable by any applicant in respect of such
an application.

Council may from time to time by resolution set a fee or fees to
be applied in relation to every application for a permit to exempt
a vessel from compliance with the requirements in clause 4.01
and such fee or fees shall be payable by any applicant in
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respect of such an application.
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SCHEDULE ONE

Defined Area

The areas of water generally known as Queen Charlotte Sound and
Tory Channel being those areas of water inside the Northern Entrance
and inside the Tory Channel Entrance.

Tvpe of Vessel

A high speed craft of a registered length exceeding 30 metres which is
capable of a maximum speed, in metres per second (M/s), equal to or

0.1667

exceeding: 3.7 V where: V = displacement corresponding to the

design waterline (m?3}

Fees and Charges

The fee payable in respect of each passage in terms of clause 9.01

shall be:

(a) In the case of a vessel which has not been exempted from the
requirement to carry and operate an automatic location
communicator a sum as set by Council but to a maximum of
$15.00.

(b) In the case of a vessel which has been exempted from the
requirement to carry and operate an automatic location
communicator a sum as set by Council but to a maximum of
$5.00
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SCHEDULE TWO

Definitions

In this Schedule Two, the following words and expressions shall
have the following meanings assigned to them except where the
context otherwise requires:

Approved Wave Gauge means any device approved by Council
for the purposes of this Bylaw to measure a Wave Record.

IAHR (1989) means the paper entitied "List of Sea-state
FParameters” written by the International Association of Hydraulic
Research (IAHR) Working Group on Wave Generation and
Analysis and published in the Journal of Waterway, Port,
Coastal and Ocean Engineering, American Society of Civil
Engineers, Volume 115, Number 8, November 1989, pp 793-
808.

Mean Water Level means the average vertical displacement in

the Wave Record.

Significant Wave Height means the average of the highest one-
third of the Wave Heights in a Surface Elevation Record.

Surface Elevation Record means the Wave Record relative to
the Mean Water Level

Wave Height means the wave height determined from the
Surface Elevation Record between any two successive zero
down-crossings as defined in IAHR (1989).
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Wave Period means the time period between two successive
zero down-crossings in the Surface Elevation Record as defined
in IAHR (1989).

Wave Record means any record of vertical displacement of the
sea water surface as a function of time derived from
measuremenis made with an Approved Wave Gauge at any
location within the Defined Area under calm conditions at a

standard water depth of 3 metres.

aximum Wave Height

The Wave Height H {measured in metres), and the
corresponding Wave Period, T (measured in seconds), derived
from each successive pair of zero down-crossings in any
Surface Elevation Record attributable to the passage of any
Vessel to which this Bylaw applies within the Defined Area shall

comply with the following equation, namely:

H < 05x ié
T

Methods of Assessment

Technical information submitted under the provisions of Clause
3.04 of this Bylaw to demonstrate that a vessel will comply with
the requirements of Clause B and the equation above may

include the resulis of:

(a) Accepted and properly calibrated computational or
analytical analysis taking account of the specific
characteristics of the vessel concerned and the conditions
within the Defined Area taking account of shoaling,
refraction and diffraction effects; or
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(p) Direct measurements of Wave Height and Wave Pericd
specific to the vessel concerned ; or

(c) Combinations of approaches (a) and (b) above.

Compliance Monitoring

For the purposes of compliance monitoring, any Vesse! to which
this Bylaw applies shall comply with the provisions of Clause B
above based on any Surface Elevation Record derived from
measurements made with an Approved Wave Gauge at any
location within the Defined Area under calm conditions with a
water depth in the range 1 to § metres. Such measurements
shall be made by, or under the supervision of, a competent
expert experienced in the measurement of waves. Any site at
which compliance monitoring measurements are carried shall, in
the opinion of the competent professional, not be significantly

influenced by the effects of diffraction.

Calm conditions at any measurement point shall be deemed 1o
exist where, immediately prior to and during the time of
measurement, the ambient waves caused by wind and other
vessels {other than the vessel under evaluation) do not exceed a
Significant Wave Height of 0.05m assessed over a 5 minute

duration or more.

Any wave height assessed at the measurement site shall be
adjusted to determine the Wave Height applicable in the
equation in Clause B above at a standard depth of 3 metres by
applying shoaling and refraction analysis. This analysis shall be
based on the following methods and assumptions:



(a)

(c)

(e)
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Shoaling analysis shall be based on linear wave theory
(also known as Airy wave theory).

Refraction analysis shall be based on Snell's law assuming
that the seabed contours are parallel with the direction of
travel of the Vessel and that the angle between the wave
crest and the seabed contours in very deep water is 55°.

In order to allow for non-linear effects, an effective water
depth of D + ¥2H, where D is the average water depth and
H is the wave height, shall be adopted in the shoaling and
refraction analysis where appropriate.

The effects of bottom friction, viscous effects and
turbulence shall be ignored in any shoaling and refraction

analysis.

No adjustments shall be made to the Wave Periods

assessed at the measurement site.

E. Physical Parameters

For

the purposes of any calculation to assess wave

characteristics under this Bylaw:

(@)
(b)

(c)

(d)

The density of sea water shall be taken as 1025 kg/m>;

The kinematic viscosity of sea water shall be taken as

1.15x107% m?s;

The acceleration due 1o gravity shall be taken as
9.806 m/s% and

Other physical parameter values shall be that applicable at
a temperature of 15°C.

mdc.navigation bylaws2.pjr.sas
21 November, 2008



