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Preamble
The New Zealand Marine Transport Association is an industry organisation designed to create and sustain the environment within New Zealand in which the marine transport industry can grow and prosper and to assist members to realise their business goals. 

The NZ Marine Transport Association exists to serve all of its members fairly and equitably, regardless of size and sector. 

The NZ Marine Transport Association is the authoritative voice of the marine transport industry, espousing good corporate and community citizenship. It believes that providing all customers with safe, pleasant journeys to industry approved standards is good business. 

GOALS OF THE ASSOCIATION 
· To promote and advance the interests and welfare of all members.
· To provide input and affect the direction of central and local government policy and actions in accordance with the wishes of Members and the vision of the Association.
· To represent the interests of Members at all public forums and in public issues as they arise.
· To provide the information, services and products which will assist Members to meet their business goals.
· To maintain regular and close contact and communication with Members to listen to and understand their views and aspirations.
· To improve the public's understanding of the importance of the marine transportation industry to the nation and promote the professionalism, hospitality and efficiency of Members in the eyes of the wider community.

The organization is made up of 180 members who represent the majority of fleet operators throughout the country and range from Work boats, Ferries both passenger and vehicular, Charter Boats, Bare boat Charters, Tug and Barge operators, Fishing boats  and Aquaculture vessels.


We represent approximately 250 commercially operated vessels and have a strong following.

While it may seem that, given that there are 3020 registered commercial vessels the organization only represents a small percentage of that fleet, it is important to note that all the larger operators are represented and the smaller single vessel operators, who are struggling to survive gain the benefit of the work the Association undertakes whether members or not.

The MTA appreciate the opportunity to make this submission and note that any review that improves the  quality of the delivery of safety to the restricted limit shipping industry has the full support of the organization and its members


The desire to change

Maritime New Zealand has stated that Maritime Rule 21 was found to be failing and gave the following reasons for this.

· The current rule is confusing and unduly complex
· It does not provide MNZ with an effective and efficient means of overseeing SSM organizations(as regulatory service providers) or commercial vessel operators
· It is associated with a mediocre safety record

Maritime New Zealand wished to address these matters and suggested a preferred model which has been developed after a series of discussions with industry. These discussions commenced with a document that put forward six options for change and invited comment on these options.

This model was developed from suggestions made in the Thomson Clarke Shipping review of 2002. Amongst other things the review concluded that the existing model should remain, albeit with closer oversight by MNZ.

Whilst there are elements contained within the model which will, superficially, improve system delivery to operators, the majority of operators do not support the model as tabled and consider that in the longer term  there are flaws in the model that have not been fully identified or understood by Maritime New Zealand. 

This is of concern as any new safety system introduced to restricted limit ship operators will be in operation in for a considerable time, and will have long term impacts on the safety of the maritime community and those who  use it. It is critical that the solution identified now will work, and will improve safety in the longer term.


MTA members have made the following comments in respect of the process undertaken by MNZ


· The preferred model is structured for control rather than the improvement of safety.
· There has been no supportive analysis of accidents, incidents, system failures and policy framework for MTOF. 
· It is acknowledged that MNZ has pointed to the Thompson Clark review and Kotuku accident report by TAIC as drivers for this review, however this reports are now somewhat dated and may not reflect current requirements of industry.
· The impact of the preferred model has not been properly considered by MNZ in its promotion. MNZ has on many occasions stated that it had not “thought through all the issues” This is of concern as there is no way of testing the impact of MTOF as SSM companies start to withdraw as a direct result of the deregulation of surveying services.
· The consultation process undertaken is procedural in intent, rather than seeking actual feedback with a genuine desire to improve the proposed rule. This was evident as when MNZ toured the country to discuss the options available the stated that they had a preferred option but could not discuss as it was with the Ministry of Transport and they were not permitted to divulge that preference. 

Industry has been calling for a delay to the rule development, with a request for industry workshops hosted by Maritime New Zealand and involving all interested parties, such as SSM companies, operators, ships etc. 

The intention of such meetings was to obtain the views of all the stakeholders in an attempt to find solutions to the perceived issues and yet provide a better safety system for industry still giving MNZ its desired oversight and control. 

These requests were not been responded to, and the some informal consultation has occurred in isolation and has resulted in suspicion by operators of the intent of MNZ as to its motive. This is not a good approach to satisfy the MNZ requirements for regulatory control when the ultimate aim is to improve safety.

The attached statistics show that of those who responded to the question 

‘Are you happy with the consultation undertaken so far ny MNZ in developing MOSS”

22.86% said YES		48.67% said NO		28% did not answer




They were also asked,

 “Would you like the opportunity for industry workshops to be conducted with MNZ to investigate alternative models for SSM”, 

71.43% said Yes, 		14.29% said No 		14.29% did not answer

This in itself should be enough reason for the  MNZ to pause in the process rather than drive forward with the only aim of introducing regulation to fit a time schedule.
If industry do not buy into the process from the beginning the process will inevitably fail or ultimately need modifying.


Comments of MNZ’s stated reasons for the change  

Current rule is confusing and overly complex

The survey has revealed that there is concern that the rule is confusing but most operators believe that completely replacing it with another one will not solve the complexity issue

To the question 

“Do you think that SSM is confusing and unduly complex”

42.86% said Yes 		51.43% said No   		5.71% did not answer

However to the question

“Should SSM be scrapped”

77.14% said No		15.71 % said Yes		7.14% did not answer

When asked

“What do you think is wrong with SSM”

Nothing		17.00%		Not Much		15.71%
Inconsistent		15.71%		Costs			10.00%
Too Complex		8.57%			Control			4.29%
Paperwork		14.28%		No Answer		4.29%

This indicates that almost 68.00%  of the respondents do not find it confusing or unduly complex at all but are concerned with costs paperwork and control.

The questionnaire asked
“Do you think MOSS will be a better system that SSM”
Yes	18.57%  No	64.29%  Don’t know	10.00%  No answer 	7.14%

In response to the Question
“ Do you think survey costs will increase or decrease under MOSS”
Increase	74.29%	Decrease	8.57%		No answer	17.14%


SSM does not provide MNZ with effective means for overseeing SSM organizations (as regulatory service providers) or commercial vessel operators 



MNZ proposes in Maritime Rule 19 to effectively deregulate survey functions by removing the requirement for membership to SSM companies. It is the MTA  submission that we oppose such a move, as it is considered that this will only increase non compliance, erode survey standards and decrease commercial vessel safety. It will create tension between existing Safe Ship Management Companies as they will compete for business with MNZ and result in commercial practices that will distance MNZ further from its desired role of overseer and its responsibilities as regulator. This is totally in contrast to the recommendations of the Thompson Clark review.

MTA believes that MNZ retains sufficient power and influence over SSM companies to maintain effective oversight and control.  The proposal to remove the requirement of Quality Management System provided a large measure of this control and this requirement should not be withdrawn.

The questionnaire asked.
“Does MNZ have effective oversight of safety under SSM”

Yes	45.71%	No	37.14%    Don’t know	 8.57%  No answer	8.57%



This support for retaining the current system with some form of review was further enhanced by the answers to the following question

“Do you want to leave your SSM Company”

Yes			18.57%		No			68.57%
Don’t Know		0.00%			No Answer		12.86%


Accordingly MTA submit that while MNZ believe that they do not have sufficient oversight of safety under SSM, they have sufficient tools and regulations to provide this but are not using them to full effect due mainly to lack of resources.






SSM is associated with a mediocre safety record
 
One of the stated goals of the MTA  is to promote the interests of its members. Undoubtedly one of the prime interests of all of our members is the safety of the vessels, their passengers and their crew. 

It is noted that MNZ have recently removed from their charter “Safety at a reasonable cost” and this is of deep concern to our organisation. 

When to this mix is added that MNZ has publicly stated that it has not conducted detailed analysis of the statistics, has not conducted safety performance benchmarking with similar international safety regimes, it is with extreme reluctance that Industry accepts the opinion of MNZ that the industry has “A mediocre Safety Record” . 
This is an indictment on the integrity of our safety record and is not borne out with any facts or positive evidence. When questioned about this situation and when the influence on the statistics must be as a result of the increased reporting from the SSM rules, MNZ cannot justify the promotion of the concept.

It is possible that a lot more influences play on the results that turn into graphs on a computer but we as an industry know what the drivers are in this situation and these do not line up with MNZ claims.

If the facts, when produced, prove that the trend is a deteriorating safety record, is SSM responsible for that?  Surely there are other factors influencing this trend, such as tightening of financial conditions, increased competition, other government regulations or fleet age. Only production of satisfactory believable data will provide this evidence.

No action to change or scrap any rule should occur until this situation is robustly proven. Given the similarities in design structure between the existing rules, and the proposed new rules, it is highly likely that the trend will deteriorate further rather than improve. 

Furthermore the operators themselves do not agree with the statement and when no firm evidence can be produced despite several requests for this it becomes hard to believe. 

Members were questioned on their views around the safety record of their industry.

“Does the Marine Industry have a mediocre safety record under SSM”

Yes		20.00%	No	70.00%	No Answer 	10.00%
	

It is essential that whatever is introduced is effective, has a positive impact on safety and improves the welfare of ships, seafarers and passengers, without adding complexity to the reporting structure. 

It is the MTA submission that the proposal put forward will not have the desired effect of improving safety and should therefore not proceed without considerable debate and consultation.


SSM does not provide MNZ with effective means for overseeing SSM organizations (as regulatory service providers) or commercial vessel operators 

I would suggest that this is a more transparent driver for the preferred model by MNZ. 

The concept whereupon commercial organizations are expected to conduct regulatory functions on behalf of the statutory body is inherently challenged, as there is a natural conflict between commercial interest of the service provider, and the compliance requirements/expectations of the regulator.

Clearly there have been issues within SSM that has highlighted these tensions, however unless MNZ intends to retract such duties internally as is done in other jurisdictions, the question must remain how can the delegated function work effectively? 

SSM is also modeled on Classification societies whereupon Statutory Authorities internationally have delegated either all, or part, of their compliance responsibilities to commercial bodies. Why does this system apparently work (in some cases) yet problems continue surround SSM? 

MNZ proposes in Maritime Rule 19 to effectively deregulate survey functions by removing the requirement for membership to SSM companies. The nub of my submission is to argue strongly against such a move, as I consider that it will only increase non compliance, erode survey standards and decrease commercial vessel safety. I also consider that it will distance MNZ further from its desired role of overseer and its responsibilities as regulator, which is in contrast to the recommendations of the Thompson Clark review.

Notwithstanding the lessons learnt from the Survey Nelson judicial review, I am firmly of the view that MNZ retains sufficient power and influence over SSM companies to maintain effective oversight and control. The issue is not in the toolkit of powers, it is how MNZ elects to use these powers to achieve a partnership role in enhance safety.

MNZ started the review with a concept of a “Shared vision” for commercial vessel safety. This is a valid and admirable goal, however over the last two years the shared vision has become less clear, and MNZ less engaged in its relationships with its stakeholders. This is very disappointing and concerning.

Whilst this is a matter outside of the current review, it does have relevance in that the system is now being strongly marketed by MNZ as a preferred solution to a problem that may not exist if MNZ had better communication, strategic leadership and partnership with industry to address safety. 

Provision of Surveyors to be contracted directly by owners


The MTA is concerned that the provision of individual surveys to provide services will result in the deterioration of survey standards and a decrease in industry safety.

They are also concerned that the proposed change will impact negatively on the sustainability of surveyor services in New Zealand. SSM companies are commercial bodies who have an interest in their long term survival in a commercial market. Individuals will only remain in the market whilst it is beneficial for them to do so and will migrate to other employment avenues dependent on personal situations and commercial reward or risk. Furthermore the removal of the audit function from surveyors will result in a reduction of their overall income and this will add to the potential to migrate to other areas of income. There will be a need to keep a workforce of surveyors and the limited market will result in an increase of charges by this group.

Under the proposed model there is no provision to recruit, train, monitor and foster new surveyors to quality surveying standards nor ensure transfer of knowledge between those who are experienced inn the industry and those who are entering it. There is no requirement to be part of a quality system which we believe is fundamental to the integrity of the work ethic for these professionals.

MTA also believe that it is essential that surveyors are required to obtain Professional Indemnity insurance in order to protect themselves and their clients against a poor quality of service.

MNZ has been critical of surveyor standards in the past and claimed this is the result of a lack of control. We do not believe the new rule will improve this situation as there will be a greater number of new surveyors who will be working individually in a competitive market. In such an environment, particularly without a prescriptive base rule, individuals must make decisions based on their own judgment. This will result in wider interpretations of the rule, and a greater degree on non-compliance.

If areas of poor surveyor performance have been identified by MNZ, then the proposed model is not the vehicle to address this. The provision of a structured training programme, surveyor guidance and advisory notes, a code of practice, a clear set of technical standards and channelled communications must be required. Further deregulation with the potential of a reduction of standards will be the result. This can only be overcome by more effective monitoring.

Members view of this function was covered by the question
“Do you support the notion that operators should contract surveyors directly”

Yes	48.57%	No	34.29%	Don’t know	10.00%	No answer	7.14%

Auditing function by MNZ

It is understood that there is some 3,000 boats in SSM, and 2,500 individual operators. MSI’s currently do some auditing, however this is for new issue or renewal of SSM certificates, hence the scope is somewhat limited.

MNZ has indicated that it intends to have all operators audited for compliance to their MTOP once every 3 years. Considering the need for revisits where major nonconformities are found, the range of operators distributed nationally and the extensive travelling required, it is anticipated that unless MSI duties are significantly altered, a staff of 8 additional field auditors, with supporting administrators and management overhead, will be required to service this need.

MNZ has provided some estimates of costs for this service, however this appears to be very light and the real cost to operators has not been identified by MNZ. If this is the case, and the costing in the consultation paper have been developed on this basis, then there is a real lack of appreciation of the work now undertaken by SSM companies on behalf of MNZ. This will inevitably prove to be the case and MNZ in reacting to this additional need will need to increase their charges to recover this deficit.

MNZ has also indicated that it may consider contracting this service to one dedicated service provider, however this appears at odds with the concept of “Freedom of Association” that MNZ has identified with the deregulation of survey functions.

Considering the above it is proposed that:

1. MNZ review its cost estimates for conducting this work internally and confirm this data to industry so an informed judgment be made, and
2. Guarantee to hold these costs for two full audit cycles i.e. 6 years, or
3. Review current arrangements with SSM companies so that this function is performed to agreed performance standards by existing service providers with periodical monitoring conducted by MNZ.

MTA do not support the concept of one service supplier selected and contracted by MNZ to undertake this work nationally, and would respectfully note that such a proposal would be counter to the “freedom of association” argument proposed by MNZ to deregulate surveying services 
The survey asked three questions on this subject
1
“Do you support MNZ conducting auditing under MOSS”
Yes		38.57%		No 		No answer	17.14%
2
“Do you think that the audit process will be consistent”
Yes	24.29%	No	51.43%  Don’t know	8.57%	 No answer	15.71%
3
Do you think that audit costs will Increase, Decrease, of stay the same if conducted by MNZ”
Increase	74.29%	Decrease  8.57%  Same 9.8%  No answer	14.29%

Requirement of Surveyors to be members of professional bodies

MTA believes that individuals conducting surveys should be governed by formal code of ethics The scope proposed by MNZ is narrow in the rule and potentiality discriminatory against those surveyors whom are already member of professional bodies such as RINA and IMarEST.

MTA requests that the rule redrafted to enable a more pragmatic application to be used with surveyors enable to make their own decisions in this area for membership to a professional body associated with marine activities, and to have particular recognition of class surveyors who already are bound by the IAC code of ethics.

Specific comments on Maritime Rule 19 
Non commercial use.

	Why has relocation and sea trails been included under this heading?. It is understood that the vessel may be exempt from full compliance to the rule, but is still operating as a commercial vessel. It is suggested that this needs to be reviewed so that non commercial is actually that.
The questionnaire asked
“ Are you happy with paying for exemptions and applications for private use”
Yes		10%		No	68.57%	No answer	21.43%



Summary 

The following bullets are intended to capture the essence of the above submission in summary form:

· The current review of Rule part 21 and 46 are welcomed and timely.
· Any improvements to safety performance, marine environmental protection, security and industry sustainability is also welcomed provided the implications of the proposed changes are fully understood, communicated to industry and the associated costs identified for the short, medium and longer term are transparent and robust
· The consultation process adopted by MNZ over the past two years, whereupon industry sectors have been approached in isolation, may not have provided a robust overview nor identified a pragmatic solution to the problems identified by MNZ.
· Industry requests for combined workshops, whereupon solutions to the apparent problems with SSM would have been identified collectively, may have been a better approach for such a significant safety management change. Why MNZ has declined such workshops remains unknown but failure to respond to these requests is disappointing.
· The preferred model of MNZ has been suggested to address problems with complexity, lack of regulatory oversight and a poor safety record which MNZ considers associated with SSM. However the performed model contains many of the design elements contained within SSM, analysis supporting the claimed poor safety record has not been conducted by MNZ and tools are available to regulate SSM companies fully. It can only be concluded that the drivers for the preferred model are focused on control rather than safety.
· The preferred model will result in a deregulation of survey standards and a further distancing of MNZ from industry. This is of concern as it will result in a lowering of safety standards.
· Costs estimated by MNZ associated with auditing are considered low considering the internal infrastructure MNZ will need to engage to undertake this task.
· The benefits associated with restructuring of SSM manuals to MTOP format from an industry wide perspective, may not be merited considering the associated costs to industry. 
· Nevertheless should MNZ insist that the MTOP format be adopted, then it is considered that further work is required to simplify structural arrangements to achieve MNZ goal of reduction of complexity.
· The concept of surveyors operating outside of a quality frame work and a structured operating system is considered a serious failure of the new proposal
· MNZ has not identified how it intends to achieve quality survey standards with independent surveyors. In particular it has not identified how it intends to conduct monitoring, peer review, technical support, development and knowledge transfer under the new system
· There are real concerns regarding sustainability of surveyor services without any infrastructure to enable new entrant training, coaching and development
· The proposal for membership to a professional body for surveyors needs to be reconsidered to enable those individuals who are already associated with organizations with ethical standards are accommodated.
· Minimum standards of technical qualifications and experience should be contained in the rule or advisory circular specifying what is required for surveyor recognition.
· The concept of predetermination of future survey requirements is not prudent and foreign to normal survey standards and practice.
· The concept of the surveyor to advise disassembly requirements for survey prior to docking is not prudent. The default should be for disassembly unless the operator can demonstrate to the surveyor prior to docking that disassembly is not required due to system design, technical features, routine analysis or other features
· There are serious omissions in the requirements of survey as contained in Rule Part 44, particularly in Annex 2. Whist it is assumed that this has been deliberately introduced to provide flexibility in application, it is suspected that it will result in a deterioration of survey standards as individual surveyors are placed under pressure not to require disassemble or even out of water inspections
· The form and template of certificates, report and other written requirements should be issued by MNZ under a quality format

Recommendations

It is suggested that the following steps be taken in the review of Rule part 21 and 46

· MNZ consider a pause in its development of Maritime rule 19 and 46.
· MNZ consider hosting industry workshops to enable effective solutions other than the preferred model of MNZ which has the potential for a reduction of survey standards.
· That MNZ conduct analysis of the statistical data it holds on incidents, accidents and other relevant mater so that the “Human factors” in accidents are better understood, and this be incorporated into any new rule.
· That MNZ conduct a bench marking exercise with similar “like minded states” and industries so that our safety performance is better understood.
· MTOF be restructured so that surveyors are engaged through survey companies and these survey companies have a quality frame work or similar structure.
· That auditing be conducted by the survey companies
· That the regulatory function now delegated by MNZ be withdrawn and conducted by MNZ directly. 
· That MNZ reconsider retaining quality status under an ISO standard to ensure quality output and consistency
· That MNZ provide instructions to surveyors and auditors in a controlled format
· That the requirement for surveyors to belong to a professional body be widened to accommodate other bodies or in the case of a class society, the IACS code of ethics.
· That surveyors be required to take our Professional Indemnity Insurance appropriate to their needs and the needs of their clients.
· That MNZ refocus its attention to address the lack of technical standards on which surveys are conducted, rather than focusing on system delivery. This will require guidance notes, advisory circulars and instructions to surveyors to ensure consistency of output
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